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Jpises Jb. ie 


If MUST BE CONCEDED 


1. That the Deceased never talked to only two 
people. 
(a) He said to Floy Harrington: 

“T have an awful pain. I have a pain in my 
heart, the first time in my hfe I ever had trouble 
with my heart. It was so hot and he got so 
tired and exhausted he had to lie down. He had 
been there an hour. He had tried to back up 
and tried to go forward, but he couldn’t go either 
way. His car was stuck there and he tried to 
get it out and he couldn’t by himself.”’ 

On cross-examination the same witness said De- 
ceased said: 

‘‘He had been there two hours. He laid down 
an hour.’’ (R. 70-71-72.) 

(b) To Thomas A. Callan Deceased said: 

‘‘He had overexerted himself.’’ (R. 109.) 

2. It was a very hot day. (R. 72.) He was breath- 
ing normally and was not panting or anything. 
Ci. 75.) 


3. No one saw him do a thing. (R. 54.) 


4. His business was tnsurance and had been for 
26 years. (R. 151.) 


5. He operated his own car when he was pulled 
out of the ditch. (R. 60.) 
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6. Deceased drove two miles after being pulled 
out of the ditch before he met and talked to Thomas 
A. Callan and all he said to him was he overexerted 
himself. (R. 61.) 


7. In every other case there was direct proof of 
a physical injury. The only question in those cases 


was, ‘‘was it accidental ?”’ 


8. The plaintiff’s doctors both testified that the 
autopsy did not disclose that the Deceased over- 
exerted himself. It was necessary to know how much 
work and labor the man had done. (R. 131, 150.) 


9. The man whom Thomas Heatfield, son of de- 
ceased, said had informed him where the car was off 
the road, was Don Abrahams who had never seen 
the car in the ditch or ever been to the place. (R. 163- 
164-177.) 


10. During the testimony, Thomas Heatfield, the 
son, exhibits marked by the Notary who took the 
deposition were a, b, c, d being marked at the trial 
g, h, l, 9 definitely show that they are not even the 
same side of the road which on examination will 
readily disclose. (R. 160.) 


g shows that the camera was set below the bottom 
of the picture and shows a straight road ahead; 


h shows the camera was set below the bottom of 
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the picture and shows a decided curve to the right; 
=) 3) 


? shows that the camera was also set below the pic- 
ture and shows a decided curve to the left, and that 
the log is on the right side of the road, while the 
log in the first picture g is definitely on the left side 


of the road; 


jy also shows the camera was set below the bottom 
of the picture and shows a straight road with the 


curve to the right. 


The physical facts by virtue of the pictures show 


that they could not have been the same picture. 


11. Plaintiff endeavors to obviate to avoid the 
failure to give the notice within the twenty days by 
pleading in his reply that although ‘‘effort had been 
made by plaintiff to find said policy,’’ it was more 
than twenty days after the death of said Augus- 
tus Heatfield to-wit: on or about August 11, 1942, 
that the insurance policy was found and placed in 
her possession and that it was not until said named 
date that Plaintiff knew the specific provisions of 
said policy relative to giving notice to the Defendant. 
In Plaintiff’s complaint R-5 is set out e(5) as follows. 

With reference to notice as follows: 

‘Failure to give notice within the time pro- 


vided in this policy shall not invalidate any 
claim if it shall be shown not to have been rea- 


6 


sonably possible to give such notice and that 
notice was given as soon as was reasonably pos- 
sible.’’ 


Appellee’s counsel fully realizing the insufficiency 
of his evidence, unequivocally and willfully mistates 
the evidence. On page 14 of Appellee’s Brief appears 
the following: 

‘‘When Mr. Heatfield told Mrs. Harrington 
and Mr. Callan that he had worked hard on the 


ear and that he had overexerted himself, such 
statements certainly related to the main event.’’ 


There is no statement in the record from the be- 
ginning to the end that Mr. Heatfield, the deceased, 
ever at any place and ever told either of those two 
parties THAT HE HAD WORKED HARD ON 
THE CAR, and it is the desire of counsel to mis- 
lead this court because he recognizes the necessity 
of the deceased to say that he had done considerable 
hard work and further because in Beck vs. Dye, 200 
Wn. 1, the Supreme Court of the State of Wash- 
ington set out at page 42 of this Brief: 

‘“(1) The statement or declaration made must 
relate to the main event and must explain, eluci- 
date, or in some way characterize that event.’’ 

Obviously, when the Deceased said he overexerted 
himself, he was not explaining or elucidating the 
main event or at all. The same necessity of this 
elucidation or explaining is set forth in Jones on 


Law of Evidence, Section 360, appearing on page 
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37 of the Appellant’s Brief, and under Section 1754, 
Wigmore on Hindence, Third Edition, under the head 
of “Declaration Must Elncidate the Act.’’ Page 43 
of Appellant’s Brief. 


In Yarbrough vs. Prudential Life Iusurance Com- 
pany of America, 99 Fed. 2nd 874, where the state- 


ment is ‘res gestae must spring from the main fact.”’ 
5b i>} 


In Chesapeake and Ohio Railway Company vs. 
Mears, 64 Fed. 2nd 291, the Fourth Circuit Court of 
Appellees said at page 292: 

‘‘The res gestae are the statements of the cause 
made by the Assured.”’ 

It follows irrevocably that a statement, I over- 
exerted myself was not a statement of the cause, 


but was a conclusion. 


Appelle’s counsel, page 11, very definitely states, 
knowing it to be a fact as follows: ‘‘In the Heatfield 
case no one saw Mr. Heatfield doing any hard manual 
labor on his ecar,’’ which is very contradictory of 


what appears on page 14. 


Appellee’s counsel entirely overlooks the require- 
ment of notice which is ‘‘written notice of injury on 
which claim may be based must be given to the com- 
pany within twenty days after the date of the acci- 
dent causing such injury.’’ (R. 5.) 
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All Counsel says in Exhibit CR-78, is ‘‘assured 
died near Curlew, Washington, on June 3th.’’? The 
notice requires written notice of injury, not of death. 
In Appellant’s Brief at pages 35 and 36 it appears 
conclusively: ‘‘But notice of death alone is not suffi- 
cient. At least the notice must be snch as under the 
existing circumstances, will by fair construction in- 
form the company that the insured has met death, 
through acerdent.’’ 


Thompson vs. United States Casualty Com- 
pony, 6 N.E. 2nd 769; 


Barnett vs. John Hancock Mutual Life In- 
suromee Co. 126 A.L.R. 608: 


City Bank Farmers Trust Co. vs. Equitable 
Infe Assurance Co., 285 N.Y.S. 250; 


Wachel vs. Equitable Life Assurance, 194 
N.E. 850; 


Commercial Casualty Company vs. Stimson, 
111 Fed. 2nd 63, at page 68; 


Lewis vs. Commercial Casualty Co., 121 Atl. 259. 
The Court of Appeals of Maryland at Page 261 said, 
the Provision being as follows: 

‘‘Upon the occurrence of the accident or loss, 
the assured shall give immediate written notice 


thereof, with the fullest information obtainable 
at the time. 
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“Phe assured by the first provision of the 
clause was to give immediate written notice of 
the accident or loss resulting from injury or 
damage caused by the accident, and in giving 
that notice he was required to furnish the full- 
est information obtainable at the time of the 
accident, not only as to HOW THE ACCIDENT 
OCCURRED, but also of the injuries from which 
any loss, covered by the policy, resulted.’’ 


DECEASE STATEMENTS INADMISSIBLE 


Flannigan vs. Provident Life and Accident 
Insurance Company, 22 Fed. 2nd 136. 


In this case three quarters of an hour after the 
claimed accident, Deceased made statement, which 
the Court stated it would be assumed that there was 
evidence upon which a jury could have based a find- 
ing that he came to his death by reason of the acci- 
dent. At page 1389 Fed. 2nd, it has been held by 
the Supreme Court of the United States that, to be 
properly admitted as a part of the res gestae, state- 
ments should be ‘‘necessary incidents of the litigated 
act * * * and * * * not produced by the calculating 
policy of the actors.”’ 

‘The mere narration of a past occurrence is 
not a part of the res gestae of that occurrence. 
This is especially true where the person making 
the statement sought to be proven is an inter- 
ested party and has had time to think of the 
effect of his statement. An opinion of this court 


discusses this point at some length and is in 
line with the authorities above quoted.’’ 
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Abendroth vs. Fidelity & Deposit Co. of Maryland, 
124 N.E. 714, at 715, the Appellate Court of Indiana 


sad: 


‘‘Upon entering his home on the evening of 
March 18, 1913, how long after the accident it is 
impossible to tell, Dr. Abendroth said, ‘I fell,’ 
and afterwards, ‘I hurt myself,’ and again that 
he was considerably shaken up. These expres- 
sions were offered in evidence, but on objection 
of appellee they were excluded, and upon this 
ruling appellant predicates error * * * We hold 
that such expressions are not expressions of pain, 
or a pait of the res gestae. They were merely 
narrative of past facts, and not admissible.’’ 


The Cireuit Court of Appeals, 2nd Cireuit, said at 
Page 484, in 255 Fed. 483, in Aetna Life Insurance 
Company of Hartford, Conn. vs. Ryan: 


‘Tt appears that a witness who assisted in 
picking him up when he fell in the dining room 
of the Protectory was asked whether he had 
any conversation with Ryan after he fell. He 
replied: 


‘¢ “T was near him all the time. He was mum- 
bling to me and the brothers that he was hit 
by the subway door, the center door.’ 


“‘It was moved to strike out the answer on 
the ground that it was too remote and not part 
of the res gestae. The objection was overruled 
* * * The witness did not testify as to any state- 
ment made by Ryan as to when he was hit, or 
where upon his body or other part of him he 
was hit. 


‘The evidence was certainly inadmissible as a 
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part of the res gestae. It does not appear when 
Ryan was hit by the subway door. The res gestue 
was the accident. The declaration made by Ryan 
was no part of it. It was not made at the time 
of the accident, and it does not appear that it 
was so nearly contemporaneous with it as to 
throw hght upon it. Res gestae is admissible 
because and only because it is so connected with 
the event which it describes that it is a contempo- 
rancous palit of and happens with the event.” 


At Page 487 the same Court said, 


oe * * The only testimony in the record that 


the deceased received any injury whatever is as 
we have already stated the erroneously admitted 
testimony that he mumbled that he had been hit 
by a subway door. And there is no testimony 
from which the kind and character of the injury, 
if any, could be inferred.”’ 


Galloway vs. United States, 130 Fed. 2nd 467. This 
Court said at page 471, Judge Garrecht writing the 
opinion said as follows: 


‘‘It is an accepted rule that if the evidence 
presented by a party is positively contradicted 
by the physical facts, neither the court nor the 
jury is permitted to give it credence * * * If 
the testimony introduced here by the plaintiff 
were contradicted by the physical facts, the trial 
judge was bound to direct a verdict for defend- 
alit:”? 


Deadrich vs. United States (9 Cir.), 74 Fed. 
Jind 619" 622: 


Atkins vs. United States, 70 Fed. 2nd 768, 
fake 


United States vs. Le Duc, 48 Fed. 2nd TS), 
783 (8th Cir). 
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Moyer vs. Aetna Iife Insurance Company, 126 Fed. 
2nd 141. The C. C. A. of the Third Circuit said at 
page 144: 


‘*The opinion of an expert can be of no value, 
when the facts of which the opinion is predicated, 
are not established * * *.”’ 


First National Bank vs. Wirebach, Exr’r.., 
106 Pa. 37, 44. 


National Labor Relations Board vs. Standard Oil 
Co. et al, 124 Fed. 2nd 895. The C. C. A. of the 
Tenth Cireuit said at page 903: 


‘“When the evidence is consistent with either 
of two inconsistent hypotheses it establishes 
neither. ’’ 


Altmayer vs. Travelers Protective Ass’n of Amer- 
ica, 119 Fed. 2nd 1005. The C. C. A. of the Seventh 
Circuit at page 1008 said: 


‘“* * * Circumstances shown by his evidence 
are consistent with a theory that imsured’s condi- 
tion, which appears to have developed from that 
time forward was caused by bodily infirmity 
and inconsistent with any theory of accidental 
injury. To conclude that he suffered a violent 
injury on April 20 is pure speculation and with- 
out substantial support in the evidence.’’ 


Esser & Co. vs. Industrial Commission, 211 
N. W. 150; 


Brown vs. Maryland Casualty Co., 8 Cir., 
oo HB. 2d 159; 


Jones vs. Mutual Life Ins. Co. of New 
York, 113 Fed. 2, 873. 
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WAIVER OR ESTOPPEL MUST BI 
PLEAD 


Distributors Paching Co. vs. Pacific Indemnity Co., 
70 Pae. 2, 253, District Court of Appeal of California 
said at page 255: 

‘‘The second question is not properly presented 
for our consideration, for the reason that the 
law is settled that, where the plaintiff relies on 
a waiver of a breach of conditions of an insur- 
ance policy, such waiver must be alleged and 
evidence of the waiver is not admissible under 


an allegation of performance of the conditions 
of the contract.’’ 


Purefoy vs. Pac. Auto Indemn,. Exch., 53 P. 
(2d) 155; 


McDaniels vs. General Ins. Co., 36 Pac. 2, 
ge) 2 


Cohen vs. Metropolitan Life Ins. Co., 89 Pace. 
2e32) 


Malloy vs. Head, Admr., 123 A.L.R. 941; 
L. Black vs. London Guarantee & Accident 
Co., 128 N. E. 24. 

INSURED OR BENEFICIARY WILL NOT BE 
EXCUSED FROM GIVING NOTICE UNLESS 
MENTAL OR PHYSICAL CONDITION REN- 
DERS IT IMPOSSIBLE 


Long vs. Monarch Accident Ins. Co. of Springfield, 
Mass., 30 Fed. 2nd, 929, on page 932 the Fourth 
Cireuit said: 
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‘It is true that in spite of such provisions as 
are contained in the policy, the law will favor 
the insured in exceptional cases, but he will never 
be completely excused from giving notice unless 
his mental or physical condition is actually such 
as to render notice impossible. The burden of 
proving comphance with the provisions of the 
policy is upon the insured or the beneficiary.’’ 


Malloy vs. Head, Adm., 123 A.L.R. 941, at 945 the 
Supreme Court of New Hampshire said: 

‘Their failure to read or having read to re- 
member the condition is not such accident, mis- 
take or misfortunte as would relieve them from 
its operation.”’ 

The Provision with reference to notice appearing 
in Malloy vs. Head, Admr., 123 A.L.R. 941 at 944, 
appears as follows: 

‘‘T), In the event of accident written notice 
shall be given by or on behalf of the Assured 


to the Company or any of its authorized agents 
as soon as is reasonably possible.”’ 


In interpreting this notice the Court said at 945: 


‘‘Beyond that, it was clearly the intent of the 
contract that there should be separate notices in 
case of accident, claim and suit. * * * it depended 
solely upon the plaintiffs’ knowledge of the hap- 
pening of the accident.”’ 


Johnson vs. Casualty Co., 60 A. 1009. 
In the above case the Court said: 


‘The only excuse offered for noncomphance 
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with the condition of the policy is that the plain- 
tiff’s failure to do so was the result of accident, 
mistake and misfortune.”’ 


Smith and Dove Manufacturing Company vs. Trav- 


elers Insurance Company, 50 N. Bi. 516: 


‘*But Ins intention to send notice was inter- 
rupted by the strike which gave him a great deal 
of trouble. The result was that he forgot the 
notice or assumed it had been sent. We are of 
the opinion that they show neither a compliance 
with the condition nor an excuse for not com- 
plying with it. But such is not a compliance 
with the condition without which there can be no 
recovery at common law.’’ 


Deer Trail Consolidated Mining Company vs. Mary- 
land Casualty Company, 36 Wn. 46: 


‘‘Johnson, an employee of plaintiff, was in- 
jured. Yarwood was plaintiff’s manager. John- 
son did not give the defendant notice and the 
plaintiff had no notice of the accident. Its mana- 
ger knew nothing of the policy.”’ 


The Court at page 52 said: 


‘This condition of affairs was brought about 
solely by the neglect of the insured to notify the 
others of the contract and, as a matter of fact, 
is no exeuse for failure to notify the appellant 
of the accident according to the terms of the 
poliey.”’ 


NOTICE OF ACCIDENT NECESSARY 


Korrels vs. National Accident Society, 116 N. W. 
1046, the Supreme Court of Iowa at page 1047 said: 
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“The notice addressed to the defendant ad- 
vised them that her husband was killed while 
crossing or getting ready to cross a railroad 
track.”’ 


The Court further said: 


‘‘The notice is no part of the proof, but is in- 
tended to advise the insurer that an accident has 
happened, because of which a claim will be made 
under the policy, to the end that the insured may 
prosecute inquiry into the fact of the accident 
and the circumstances thereof.’’ 


Wick vs. The Western Life & Casualty Co., 
199 Pac. 272. 


Allman vs. Order of United Commercial Travelers 
of America, 213 S. W. 429, the Supreme Court of 
Missouri said at page 432: 


‘6A formal demand for an autopsy was sub- 
sequently made. It was a demand appellant had 
a right to make, in proper circumstances in fur- 
therance of its preparation for trial * * * Appel- 
lant had the right to prepare for trial on all 
defenses. The action had been begun. There is 
no claim anything was said or written or done in 
connection with this demand which implied a 
waiver of anything, or that respondent took any 
action of any kind as a result of this demand 
except that her attorney rejected it.”’ 


Respectfully submitted, 


M. E. MACK, 
832 Old National Bank Bldg., 
Spokane, Washington, 
Attorney for Appellant. 


3 
FOR THe HINTY CInNCUDIT 
4 
THR STANDARD ACCIDENT INSURARCE) 
5 COMPANY, a cerperation, ) 
) Woe 10517 
6 Appellant, ) 
) APPBLLEL'S SUPPLE 
q VEo 5 LIST OF AUTHOTT 
8 RDNA Le. KKATPIELD, ) 
) 
9 Appellee. ) 
10 
To be acdec to Foint IV of Summary of Argument, 
Il 
6 of Appellee's Brier: 
12 
National Life & Ascident Insurance Company ve 
13 Hedges, (Ky.) 27 °.W. (2) ee, 
14 Travelers Insurance Company of Chicego ve Morle 
If L. 8d. 47; 
15 
Devlin ve vtepartaent of Labor & Industries (Wn. 
16 78 Pace (2) 1S Scary 
17 
To be added to Point VI of Summary of irgument, 
18 
7 of Appoelleets Hrief: 
19 


National Life & Accident poy Company 
20 We He@ges, (Ky) 27 8.8. (2) Nee. 


re dag Litt A om 


nY d 
Attorney for eetise 
23 1015 Paulsen Building 
Spokane, VYashington 


25 Cery received thie 3lat 
day of Dacember, 1945. 


Attorney for Appellant. 


3 
4 
5 
6 
7 
8 
9 


Ih THe UNITD STATES CIRCUIT COURT OF APPRALS 


POX TH WERTH! ClRowre 


TPR STANDAGL ACCILEST LLEGRAXCEL 
CQOHFANY, @ corporation, 


Appollant, ) 

) PELLEA*S SUPP LOReNTAL 

VGe ) Lime OS AUTEORITICS 

iii L. TRA SFIGLD, 4 
) 
>) 


ee 


Tte anpellee nubmits the followirg authorities: 
anc resweet ily resuosts that they be aided to ti author- 


atias c.tec in tho dSricf at the pages specified: 


pO, are Internationeul aye, 
pe @trt.. S7ige 1B aec. 55. 


si vewememotAs, bad Bssh. Bie; 
to te ecesd to “olnt Ve or pa ws & arc FT of Appellests trlof. 


© Sete ells cubelticed, 


eo 


may Tecaivod this lth 


0 
a7 of Junpary, lies. 


§A*osne, Tor atrnullante 


RECEIVED 
JAN 13 1y42 


PAUL P. O'BRIEN, 
C.tRK 


FOR THE NINTH CIRCUIT i | a ED 


DLC & 1196 
THE STANDARD ACCIDENT INSURANCE ) 
COMPANY, a corporation, ) Pal DOwSRIEN, 
) NO- 10517 TERK 
Appellant,) 
V3 ; 
EDNA L. HEATFIELD, : SUPPLEMENTAL BRIEF 
Appellee. ) 


Tefore the res gestae rule comes into being there must be 
evicenca of an accident. 


Unitec States Fidelity & Guaranty Cc. v. Plum, 270 Federal 946. 


This circuit said at page 952: "It goes without saying that, 
in order fer plaintiff to reccver, there must be evidence 
that an accident occurred conducing to the injury." 


Collins v. Equitable Life Insurance Company, 130 A.L.R.2S7. 


The Supreme Court of west Virginia, eat page 290, ssid:"When 

a statement is wholly detached from the act it would explain, 
it is not admissible under either the verbal act or the res 
gestae doctrine; but when appesrances indicate that one has 
suffered an injury, a statement by him, if spontaneous and 
reascnably coincident with, and explanatory of, the occurrence, 
may be regarded as a part of it, and be competent evidence 
uncer the res gestee doctrine. 


"Decedentts statement at the store was not made until apprer- 
imately an hour after the accident. The interval of time which 
hed elapsed and the circumsta ces under which that statement 
was made rendered it narrative and its admission erroneous." 


Tillotson v. Travelers' Insurance Company, Mo. 263 S.W. 819. 


At page S23 the Supreme Court of Missouri said: "To censtitute 
proof of accidental ceath by crowning, as alleged in the 
petition, there must be substantisl evidence that Tillotson 
accidentally fell into the water end was drownzd, or that he 
was murderously assaulted and thrown into the/river by his 
assailants and drowned." 


Service acknowledged by receipt 
of copy this day of 
December, 1943. 


Attorney for Appellee 


